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G| aSrerrat @1 A Td TaT Name & Address of the Appellant

M/s Oracle Granito Lid.,

Block No.286, Sabar Dairy-Talod Road,
(Gadhoda, Himmatnagat,

District Sabarkantha.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way !
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Revision application to Government of India :
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{i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid
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(if) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to anotner factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In casg of rebate of duty of excise on goods expor'{ed to any country Of territory outside India of
on exdsable material used in the manufacture of the goods which are exported to any country

or terrifory outside India.
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In casg of goods exported outside india export to Nepal or Bhutan, without payment of duty.

'mﬁﬁaﬁmﬁwzﬁgmmfﬁ%naﬁ@@aﬁemﬁnﬁ%@mﬁﬁmsﬁgﬂm
P e @ e W,Wzﬁmmﬁﬁmwwmwﬁﬁﬁy@ﬁﬂﬂﬁz)1996%109
A

Credit of any duty allowed to be utilized towards payment of excise duty on final products
undet the provisions of this Act or the Rules made there under and such order is passed by the
Commnissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)

Act, 1998.
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The Bbove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Ckntral Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
soudht to be appealed against is communicated and shall be accompanied by two copies each
of tHe OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
undér Major Head of Account.
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Thel revision application shall be accompanied by a fee of Rs.200/- where the amount involved

is Hupees One Lac or less and Rs.1,000/~ where the amount involved is more than Rupees
Oneg Lac.
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Appeal tg Custom, Excise, & Service Tax Appellate Tribunal:
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Unkber Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to -
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Td the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
o™ floor Bahumali Bhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(j) (a) above.
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. {2) The appeal to the Appellate Tribunal shall be filed in gquadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appelilaie Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Gentral Excise and Service Tax, "Duty demanded” shall include:

(i amount determined under Section 11 D;
{ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penaity are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s Oracle Granito Ltd., Block No. 286, Sabar Dairy-Talod Road, Guadhoda,

Himrhatnagar, District: Sabarkantha (hereinafter referred to as the “appellant”) has filed

the

present appeal against the Order-in-Original No.01/SUPDT /HMT/BSK/2020-21

dated 24.04.2020 (hereinafter referred to as the “impugned order’) passed by the

Sup

ebintendent, Central GST & Central Lxeise, Range-l, Division-Himmatnagar,

Gandhinagar Commissionerate (hercinafter referred to as the “adudicating authority”).

2.

The facts of the case, in brief, are that the appellant is engaged in manufacture of

Vitrified Tiles falling under Chapter Sub-Heading"No. 69071010 of the First Schedule to

the

Central Excise Tarifl Act, 1985 (hereinafier referred to as “CETA”Y and was holding

Central Excise Registration No. AAACO6238PXMO001, During the course of audit of the

recofds of the appellant, it was observed that they were availing cenvat credit of Service

Tax |paid on the rent paid by them to certain establishments wherein their goods were

displayed. The cenvat credit so availed appeared to be inadmissible on the ground that

the

L ervices received did not qualify as input services as defined under Rule 2(}) of

Cenpat Credit Rules, 2004 (hereinafler referred to as *CCR’) for they being not in or in

relation to manufacture and clearance of their final product and not falling under any of

the

bategories of service listed in the inclusive definition. Accordingly, the appellant was

issupd with periodical Show Cause Notices (in short *SCN’) proposing tor disallowing

and

recovery of cenvat credit availed by them on the such services received. Two such

peripdical SCNs issued for the period from February 2015 to December 2015 and from

Jan
Rs.

hary 2016 to June 2017 involving cenval credit of service tax amounting to

,59,261/- and Rs.5,24,141/- respectively are under reference in the present appeal

whikch were decided by the adjudicating authority vide the impugned order wherein he

had
CC

apy
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confirmed the demands along with interest and imposed penalty under Rule 15 of

R.

Being aggrieved with the impugned order, the appellant has filed the present

eal on the following grounds:

» The adjudicating authority has not appreciated the facts and circumstances of the
case;

» The order passed by the adjudicating authority 1s not ‘proper, legal and correct in
as much as the said authority has not given any findings on the judgment relied
upon by the appellaht;

3 The appellant has paid rent to certain establishment which is used for displaying

the excisable goods manutactured by the appellant. This is an activity relating to
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enhancement of sale of goods manufactured by them and pertaining to business
promotion. Therefore, the said activity is covered under the definition of “Input
Service” and service tax paid on rent is admissible to the appellant;

» The disputed credit availed by the appellant was of the amount of tax mentioned
in the invoices raised by the service provider and the credit was availed after
making the payment. Thercfore, all the conditions regarding the availment of
input service credit has been fulfilled by the appellant and the input service crdit
ought not to be disallowed;

» As per the definition of ‘input scrvice’, whatever the services are used in or in
relation to or used for business activity is admissible as input service tax credit
and therefore, the allegation made in the notice that the said service is not used in
the manufacturing unit does not appear to be correct;

» The issue already stand settled in their favour by the Hon’ble ‘Tribunal Order
No.A/10325 & 10326/WZB/AHD/2013 & M/10988/WZB/ATID/2013  dated
15.02.2013 and the Commissioner (Appeals), Ahmedabad Order-in-Appeal
No.AHM-EXCUS/003/APP/084/14-15 dated 19.09.2014 in their own case. They
rely on the case law in the case of Bharat Fritz Werner Ltd. Vs. Commissioner of
Central Excise, Bangalore [2011(22) STR 429] based on which the above
decisions were rendered;

» The authority has decided the case adversely despite the above said orders on
same issue in their favour which is against the principles of judicial discipline.
They rely on the case law in the case of Kamlakshi Finance Corporation Ltd.
[1991 (55) ELT 433 (SC)]; and

» Since the appellant has taken the credit of input service within the parameter of
definition, no interest is payable and no penalty is imposable. Further, it is a
question of interpretation of law and even on this count, the penalty is not

imposable.

3.1 The appellant further vide their written submission dated 23.03.2021, submitted
through cmail, has stated that for the past period the department had issucd SCNs and the
Hom'ble Tribunal vide Order No. A/10325 &  10326/W71/AHD2013 &
M/10988/WZB/AHD/2013 dated 15.02.2013+2013 (30) STR 357] has given benelit to
the appellant and on the basis of above decision rendered by the Hon'ble Tribunal,
Ahmedabad, the Commissioner of C.Ex.(Appeals), Ahmedabad vide Order-in-Appeal
No.AHM-EXCUS/003/APP/084/2014-15 dated 19.09.2014 has allowed the appeal filed
by the appellant. They also submitted a CA’s certificate for the period 2014-15 and for
2015-16 to 2017-18 certifying that rent expenditure is incurred as part of the selling and

distribution overhead and above expenditure is also reflected in statement of Profit and
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Loss ¢f the company and is included while calculating the amount arrived at for the

urnode of manufacturing/production expenses.
g'p

4. Personal hearing in the matter was held on 23.06.2021 through virtual mode. Shri
Naimekh Oza, Advocate, appeared on behalf of the appellant for hearing. He reiterated the

submissions made in the appea! memorandum and additional written submission.

5. | have carelully gone through the facts of the case and submissions made by the
appellpnt in the Appeal Memorandum, additional submissions and oral submissions made at
the time of personal hearing. The issue to be decided in the case is whether the cenvat credit
availefl by the appellant in respect of service tax paid by them, on the rent paid to
establlshments wherein their goods were displayed, is legally admissible in terms of the

provigions of Cenvat Credit Rules, 2004 or not .

6. After going through the facts on records, it is observed that the issue under dispute in
the cdse had been raised in the past period also against the appellant and it stand settled in
their favour on merits by the Orders of Hon’ble Tribunal and Commissioner (Appeals). The
presept demand in fact is in continuation and with reference to the demands issued in the past
and id issued in terms of Section | 1A(7A) of the Central Excise Act, 1944. The adjudicating
autholity in the impugned order has also clearly discussed the above facts, However, while
decid|ng the issue under the periodical notices befdre him, he did not consider the decisions
of thd Hon’ble Tribunal and Commissioner (Appeals) on the same issue for the past period
againt the very same appellant and decided it afresh again on merits seemingly on the
reasoh that the said orders of the Hon’ble Tribunal and the Commissioner (Appeals) were
acceqjted by the department on monetary grounds and not on merits. The adjudicating
authdrity in his order has neither brought on records any change in facts or legal position in
the dase compared to previous cases decided nor did he distinguish how the previous
decisfons are not applicable to the present demand. It is observed that the said act of the
adjudicating authority is not legally correct as the fact of accepting the Orders of Hon’ble
Tribdnal or Commissioner {Appeals) on monetary grounds does not ipso Jacto give him
any guthority or option, as adjudicating authority, to overiook the ratio of the decisions
of thp higher appellate authority. It is more so when there was no material change on the
facts| of the case or the legal position of the case for both the period of dispute. The

prindiples of judicial discipline require that the orders of the higher appellate authorities

should be followed unreservedly by the subordinate authorities. This view has been
consistently emphasized by the various judicial forums including the apex court in catena
of dé¢cisions. The CBEC has also issued an Instruction F.N0.201/01/2014-CX.6 dated
26.06.2014 in this regard directing the all adjudicating authorities to follow judicial

discipline scrupulously. The Hon’ble High Court ot Gujarat in their decision in the case
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of M/s Lubi Industries LLP Vs. Union of India {2016 (337) ELT 179 (Guj.)] has made
the legal position unambiguously clear that even if the decision of the Tribunal in a case
was not carried further in appeal by the department on account of low tax cffect. it was
not open for the adjudicating authority to ignore the ratio of such decision and as long as
a judgment of the Tribunal stands, it would bind departmental authorities taking up such
an issue. The above legal position is equally applicable to decisions of appellate
authorities also. For that settled view of the matter, the impugned order passed by the
adjudicating authority by not following the principles of judicial principles is bad in léw

and is Hable to sct aside on that count alone.

7. Further, the issue under dispute on merits clearly stand settled in favour of the
appellant in view of Hon’ble Tribunal vide Order No. A/10325 &
10326/WZB/AHD/2013 & M/10988/WZB/AHD/2013 dated 15.02.2013 [2013 (30) STR
357] in their own case and the Commissioner of C.Ex.(Appeals), Ahmedabad’s Order-
in-Appeal No. AHM-EXCUS/003/APP/084/2014-15 dated 19.09.2014 for the subsequent
period relying on the above decision. It is observed that the activity of displaying
excisable goods is indisputably with a purpose to promote their sales and thereby their
business. The services of renting received by the appellant in relation lo said activity is
therefore an activity relating to busincss and is covered under the definition of “input
services’ as defined under Rule 2(1) of the CCR. The Hon’ble Tribunal in their above
decision has held that the services received in the case was used for business purpose and
hence it was an input service on which the appellant was entitled to credit of Service Tax
paid by them. While allowing the cenvat credit of service tax paid on rent paid for
displaying goods, the Hon’ble Tribunal also took in to consideration the Chartered
Accountant’s certificate which stated that the expenses are considered under the selling
and distribution overhead which, understandably, goes into the cosling of the final
product. The appellant in the present course of proceeding has also submitted Chartered
Account’s Certificate of similar nature for the period under dispute certifying that rent
expenditure is incurred as part of the selling and distribution overhead and above
expenditure is also reflected in statement of Profit and Loss of the company and is
included while calculating the amount an{ived at for the purpose of
manufacturing/production expenses. Therefore, the above decision of the Hon’ble
Tribunal is squarely applicable on the facts of the present case also and the appellant is
rightly eligible for the cenvat credit of the service tax paid on the rent paid by them for

the display of their goods.

8. In view of the facts discussed above, I find that the disallowing of cenvat credit

of service tax in the case and the confirmation of demand thereto vide the impugned
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order |is not legally sustainable and is liable to be set aside for being not legal and proper

for rehsons discussed hereinabove. Consequently, the demand in the matter fails to

[

survive and when the demand fails, there does not arise any question of interest and

penalfy in the matter.

9. Accordingly, the impugned order passed by the adjudicating authority is set aside

and e appeal of the appellant is altowed.
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The appeal filed by the appellant stands disposed off in above tgrms.

(xRhilesh Kidar)
Commissioner {(Appeals)

Attegted
K l t ‘
(Anilkumar P.)

Superintendent (Appeal)
CGSYT, Ahmedabad.

BY R.P.A.D./SPEED-POST TO :

M/s Dracle Granito Ltd.,

Block No.286, Sabar Dairy-Talod Road,
Gadhoda, Himmatnagar,

Distfict Sabarkantha.

Copy to:-
1. The Chief Commissioner, CGST &Central Excise, Ahmedabad Zone. .

1. The Commissioner, CGST &Central Excise, Gandhinagar Comm’rate.

TheAsstt/Dy. Commissioner, CGST& Ce_l.]lral Excise, Himmatnagar Division,
Gandhinagar Comm’rate.

4. The Superintendent, Central GST, AR-I, Division-Himmatnagar, Gandhinagar
Comm’rate.

L The Asstt. Commissioner, System, CGST & Central Excise, Gandhinagar Comm’rate,

b, Guard File.

. P.A. File.




